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Piracy - FAQs

1. Do clubs cover piracy?

The usual liabilities insured by the clubs remameared when arising out of incidents of
piracy. These liabilities are potentially most liketo involve loss of life/personal
injury/illness, trauma/stress treatment and coumgetrew substitution and repatriation,
and crew/passenger loss of effects. Liabilitiesl¢@iso extend to pollution, possible
wreck removal, and potentially cargo liabilities/G&eneral Average) in the case of a
shipowners contributory fault or negligence. Itatien to strict liability claims under
International Conventions, the “intentional act’felece may provide some protection
wherel/if applicable.

Such liabilities are however excluded from covecalused by the use/engagement of
certain “weapons of war” specifically named in ttieb rules or “other similar weapons
of war” to those specifically named. Also, wherérary War Risk P & | underwriters
include piracy as a specific named peril, there tmayverlap between P & | liabilities
arising from piracy covered by the War Risk P&l engriters and those covered by the
Group Clubs.

2.What does “similar weapons of war” mean?

There is no definition in the Pooling Agreemeniroclub rules but the wording used in
the war risks exclusion “or other similar weaporfswar” indicates that such other
weapons should be of a similar nature to thoseiqusly identified. The specifically
identified weapons of war are mines, torpedoes, dsmockets, shells and explosives
and show an intention that something more than /gtlas/conventional ammunition
would be needed to trigger the operation of theusxan.

The arms typically used by pirates to date (hanasgufles, AK47s, and RPGs) have
generally been treated by Group Clubs as not triggethe exclusion. However, the
increased use of armed guards on ships could resylirates resorting to heavier
weapons of a type that triggers the exclusionhis ¢vent, the liabilities will usually be
covered by the owner’'s War Risks P&l policy.
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3. How does piracy differ from terrorism?
» Definitions of Piracy
(i) UNCLOS Article 101: Definition

In the United Nations Convention on the Law of the Sea (UBLOS) of 1982,
"maritime piracy" consists of:

(a) any illegal acts of violence or detention, oy act of depredation, committed for
private ends by the crew or the passengers ofvatpriship or a private aircraft, and
directed:

() on the high seas, against another ship or afircor against persons or property on
board such ship or aircraft;

(ii) against a ship, aircraft, persons or propémtya place outside the jurisdiction of any
State;

(b) any act of voluntary participation in the ogera of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aftr

(c) any act of inciting or of intentionally facéiting an act described in subparagraph (a)
or (b).

(ii) The International Maritime Bureau (IMB) defines piracy as:

“the act of boarding any vessel with an intent eonait theft or any other crime, and
with an intent or capacity to use force in furthmera of that act”.

(iif) Republic of Bolivia v Indemnity Mutual Mar Ass Co Ltd (1909)

As defined inRepublic of Bolivia v Indemnity Mutual Mar Ass Co Ltd (1909), a pirate

is “a man who is plundering indiscriminately forslown ends, and not a man who is
simply operating against the property of a particidtate for a public end, the end of
establishing a government, although that act mayillegal and even criminal, and
although he may not be acting on behalf of a speiich is politically organised.”

(iv) Athens Maritime Enterprises Corp v Hellenic Mutual War Risks Association
(Bermuda) Ltd [1983] - The Andreas Lemos

In public international law, piracy consists of @df violence done on the high seas
without the recognised authority and outside thisgliction of any State. In the context
of an insurance policy, piracy is not limited tdsaoutside territorial waters.
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(v) The IG Pooling Agreementcontains no definition or exclusion of piracy. Blwles
follow the Pooling Agreement.

» Definition of Terrorism

There are various definitions of terrorism whiclkclide violence or the threat of
violence, bombing, kidnapping and assassinationechout for political purposes.

The key distinctions between terrorism and pirgggear to be the differing motivations
and objectives, in the former the political motigat and intention to cause
death/injury/damage and in the latter the forcikdézure of property/persons to secure
private/personal financial gain.

4. Why does the difference matter?

For the purposes of club coverage, the distincisofundamental since P&l liabilities
arising from acts of piracy are not an excludell vwhereas those arising from terrorism
are an excluded risk (and would fall under war deker).

5. What do hull underwriters cover and what do warrisk underwriters cover?

Depending on shipowners’ particular insurance aeaments, hull and machinery

underwriters and war risk underwriters will betwetrem provide property cover

(H&M/GA/Salvage etc.) and war risk P&l cover. IfRiracy incident triggers the club

war exclusion (by virtue of the weapons of war psmn), the consequent liabilities are
likely to be covered by war risk underwriters. Alss stated in FAQ 1 above, some
primary P & | War Risk underwriters also cover piyas a specific named peril.

6. Should shipowners carry guards?

There is no cover restriction or prohibition perasethe deployment of convoy escort
protection or on-board security personnel and gppately trained and competent
personnel may well assist in enhancing on boardrgg@rocedures and response.

In each case, it is an operational decision fop®hners, which should be based on
specific voyage risk assessment, whether to carayds, unarmed or armed. If on-board
security is deployed, proper care and diligenceukhbe exercised in relation to the
selection of the appointed security company.
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There are some private and State sponsored mé&tito develop systems for
accreditation of private security providers whiclitiatives are being monitored and, to
the extent appropriate, supported by the industguding the Group. However, as far as
the Group is aware, no such initiative is yet sugfitly developed for accreditation to be
of much help to shipowners in the task of choosiogipetent, safe and professional
security providers.

The deployment of armed or unarmed security shogldbe a substitute for, but in
appropriate cases, a supplement to effective camgdi with the latest version of the
joint industry Best Management Practices (BMPs).

A key part of compliance with the BMPs is the la@iswith naval forces, who can
provide valuable intelligence and in some casessiphl help to ships whose owners
have followed the BMP procedures to make contattt MSCHOA (Maritime Security
Centre Horn of Africa) and with UKMTO (UK Maritim&rade Office Dubai) before
entering the High Risk Area. Contact details argyea find in the BMPs and where
armed guards are to be carried shipowners shoute thés known to MSCHOA.

7. Should guards be armed?

It remains the firm view of states and industryoasstions that crew should not be

armed. However, the previous strong oppositionnolustry associations to the use of
armed guards has softened in the light of incregpknels of piracy activity in areas

distant from naval protection and against a baakggoof increasing aggression against
crews. There has been a shift from general oppaosit more neutrality, and in high risk

cases, positive support for the deployment of arpezdonnel.

The underlying reasons against arming securityopers remain the risks inherent in use
of arms by untrained/improperly trained persons, éhhanced risk of loss of life/injury
through armed engagement, and the risk of encowyaghe escalation of armed
engagement and the use of more potent and warkleponry.

Flag State and Port State restrictions, and liocgnsequirements or prohibitions on

placing and transporting security personnel andsaom board vessels, must also be
carefully considered in any decision relating te tteployment of armed personnel on
board vessels. The Group is advised that the latemal Chamber of Shipping (ICS) is

maintaining a table of “Flag State Rules and Regpénts on arms and private armed
guards on board vessels” which may be considergduhé this regard.

Where armed guards are used, if there is a chomvelen Vessel Protection
Detachments (VPDs) made up of serving members dfiléary force, or privately
contracted armed security personnel (PCASPs), dmaer should be preferred other
things being equal.
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A thorough voyage risk assessment should be caouedn deciding whether to deploy
armed security personnel on board. In the evertt ttiea decision is to deploy armed
security personnel, shipowners should have regarthé IMO’s “Interim Guidance to
Shipowners, Ship Operators, and Shipmasters omigbeof privately contracted armed
security personnel on board ships in the high aiga”, which was based upon industry
guidelines and was issued by IMO as Circular 1492®May 2011.

8. Is cover prejudiced by the use of guards armed @therwise?

The extent of any prejudice to cover is likely ]ndependent on loss/causation on a case-
by-case basis. It is unlikely that cover would bejydiced by the use/actions of unarmed
guards, but intervention by armed guards couldlrésyrejudice to cover if their use is

in breach of Flag State, Port State or other apbleclegal prohibition.

Shipowners should also ensure that the embarkafiadditional security personnel does
not place them in breach of SOLAS safety equipraedtcertificate requirements.

9. Are there any contractual/insurance issues witlthe use of security companies?

There are a variety of different forms of contrattarrangements in use by on-board
security providers and by states which may prowiaeal or military personnel on board.
These arrangements may contain assumptions of neigildy to indemnify/hold
harmless in respect of consequential losses andgkssn The consequential liabilities
assumed by shipowners may not be fully coverechby tlubs and may be excluded if
they would not have arisen but for the terms agmebdre these are not permissible in
accordance with the principles in the Pooling Agneat relating to contracts and
indemnities. As a minimum there would be an exgewtahat the terms would contain
reciprocal indemnities (and if limitation amountee ancluded, reciprocal limitation
amounts) for liabilities arising from negligence would be no less favourable to the
shipowner than knock for knock. Contracts shoukb akquire the security provider to
have public and employers liability insurance covdor itself and its
personnel/subcontracted personnel.

Another potentially important contractual issue tlse treatment of the Master's

responsibility and authority in relation to the wdearms. Contracts should recognize the
Master’s responsibility for the overall safety betvessel, but shipowners are strongly
advised against contracting on terms where everisioa as to the use of live rounds is
referred to the Master whose experience and trginmiay not have prepared him for

combat decisions. These issues can be addressagrésd Rules for the Use of Force,
setting out in advance a framework for actions thaty be necessary when no
consultation is possible. A number of Flag Statagehprepared detailed guidance on
what such rules might reasonably include.
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Shipowners are encouraged to consult fully withrtiskubs before entering into such

contracts, so that contractual shortcomings carebeedied. Since in the event that the
“weapons of war” exclusion is triggered there wobé&no P&l cover, shipowners should
also clarify the position of their war risk undensrs in relation to the terms of security
company contracts which they may be consideringrarg into.

10. Where can shipowners find best guidance to awbbeing attacked?

Clubs have made available to shipowners the BMRsldped by the industry and first
published in February 2009 (now in version 4) igp@nse to the Somalia/Gulf of Aden
situation. The BMPs document is kept under contiguieview and the newly released
Version 4 reflects practical lessons learned by ititistry and by the military as to
effective methods to deter and defend against yirdtdustry associations such as
OCIMF, ICS, BIMCO and Intertanko have also publdhgeneral piracy guidance for
shipowners which is available. Club websites ad asthe Group’s website also provide
useful information/updates/links.

Other organizations which are providing invaluadssistance and information specific to
the Somalia/Gulf of Aden situation are the MSCHQMMTO, the EU Naval Task
Force (EUNAVFOR) and the International Maritime Bau (IMB). Their contact details
appear in the BMPs.

The new, improved NATO Shipping Centre (NSC) websit now live providing more
comprehensive and timely information about pirativdy around the Horn of Africa for
the shipping community.

Shipowners with vessels transiting the High Rislked\i(as defined in the BMPSs) are
strongly encouraged to comply fully with all theceoenmended BMPs planning, voyage
and reporting procedures. Shipowners should payjcpkar attention to the defined limits
of the High Risk Area which has greatly expandedssithe problem first began.

EUNAVFOR has reported that in many cases shipowwerg only partially complying
with the recommended procedures, resulting in ssfakattacks which could otherwise
have been avoided. The critical importance of fudtymplying with the BMPs, the
implementation of which has been shown to be effedh protecting vessels and crews,
cannot be understated.

For vessels which have security personnel on baarasmed or armed, confirmation of
this should be provided with the usual reportinipimation prescribed under the BMPs
to UKMTO and to MSCHOA.

In the case of a successful hijack, a causativaréato comply with the BMPs could
prejudice a shipowner’s right of recovery particlylan cases where cover is provided on
a discretionary basis. Cover could also be potiy@dfected by failure to comply with
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the BMPs in the case of a small minority of Flagt& that have made compliance with
the BMPs mandatory.

11. Who do shipowners/Masters turn to help if theivessel is attacked?

Shipowners/Masters should follow the procedures a#tin the BMPs and should
coordinate with UKMTO, MSCHOA and IMB as directeldetein. They should also
follow any designated Flag State procedures. Antougate list of contacts and
company/ship specific procedures should be readifjlable, particularly on the Bridge,
radio station, command centre and/or citadel asogpiate.

12. What types of help do Shipowners/Masters need?

Shipowners/Masters should be provided with, andiensompliance with, the BMPs in
advance of entering into and during passage thrpugby risk areas.

If a vessel is attacked the Master and the crewldhdollow the recommended
notification and response procedures. Prompt eatibn will assist in early coordination
of naval support to a vessel under attack.

13. If shipowners have to pay a ransom, who can theask to contribute?

Although details are kept confidential, currenttyappears that ransom payments are
being funded by K&R (Kidnap and Ransom) insurersemhengaged and by war or
property insurers (H&M/Cargo).

14. Are ransom payments covered by the clubs?

As stated in FAQ 1 above, the usual P&l liabiliteessing out of incidents of piracy will,
provided the “weapons of war” exclusion is notgeged, be covered by clubs. Ransom
is not a risk which is expressly covered and onb tlas an express exclusion of liability
for ransom payments.

It is possible that ransom might be recoverablenfrdubs at the discretion of boards
under sue and labour or omnibus provisions if thisot recoverable under any other
insurance and cannot be recovered from other seurce
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15. If there is an attack, can shipowners declare &?

Shipowners can declare GA in response to the conpeahto ship and cargo interests
for the purposes of recovering contributions towaedpenditure incurred. It has been
traditionally accepted adjusting practice and ugtmt the English courts that a ransom
payment made to obtain the release of a hijacksdeleargo is a GA expense for which
shipowners are entitled to recover contributions.

Contributors in GA will include those with a findatinterest in the adventure, typically
shipowners, cargo owners and potentially charteRgs4 insurers may become liable to
cover cargo’s contribution in GA where this is aogerable due to the shipowners’
breach of the contract of carriage.

16. Are shipowners obliged under their charterpartyto transit the Gulf of Aden or
can they refuse the charterer's orders to do so?

Shipowners’ rights and obligations in relation taaderers’ orders to transit the Gulf of
Aden/HoA region will depend upon the nature of @learter party (voyage charter or
timecharter) and the relevant charterparty term®rianko and BIMCO have developed
piracy clause wordings which seek to preserve owneghts to either refuse orders to
proceed to piracy risk areas or to seek alternatiders in appropriate cases. In each case
it will be necessary to examine the relevant cafs} to determine the extent of the
shipowners’ rights and obligations and to negotateagreed allocation of risk between
shipowners and charterers.

17. What if the charterer pays the war risks AP?

Most of the piracy clauses expressly stipulatecfmarterers to pay additional insurances
(amongst other expenses) resulting from chartetieesting the vessel to proceed to an
area of piracy risk, though this obligation to pfy additional insurance does not

derogate from contractual rights. The shipowner rhaye to refuse orders or seek
alternative orders. Issues may arise regardingebeverability of additional insurance

(and other) costs if the vessel does not procdedkipiracy risk area.



